DEPARTMENT OF THE AIR FORCE
OFFICE OF THE ASSISTANT SECRETARY
WASHINGTON BC

OFFICE OF THE ASSISTANT SECRETARY VR ST DAL K1
MEMORANDUM FOR DUSD (I&L)

FROM: SAFIE

Subject: Regquest for DoD Suppert for Air Foree’s Performance Based-Restoration
Approach

As vou are aware, the Air Force has consistently sought to streamline and aceelerate its
restoration program 1o increase cleanup efficiency (time and cost) and effectiveness, and has
vigorously opposed regulatory process that impedes such progress and reform. The Secretary of
the Air Force and I fully endorse a bifurcated DoD approach that will allow both the Air Foree
and Navy approaches to proceed on un interim basis under the circunistances set forth below,

The Air Force performance-bascd approach directs that remedy selection and
implementation should be based on actual results and performuance. open notificaton and
dialogue among parties and stakeholders, information exchange and reasonuble site access for
performance verificution. and Afr Foree accountability for performance. (See Attachment 1. 46
Force Principlosy The President s Managoment Agenda fully supports and n fact directs this
approach. which requircs government refonm based upon principles that government programs
and activities should be resulis-oriented and market-based 1o actively promote mnovalion, so that

“cinphasis on process will be replaced by a focus on results.”

As requested, T have included a le 1] opinon Imm the Alr Force General Counsel that
addresses three difterent legal 1ssuc p volal to the Alr Poree approdch tAwachment 2y, L
informied that ODGC El endorses the leyal L.onclusio.ns and positions sct forth in this opion.
I fullv support this opinion as w ell.

[

The conceptual outling of the Air Foree™s proposed way forward and support required
from DoD is:

a. Each Service mav proceed torward to exceute records ot decision (RODs)
containing Land Use Controls (LUCs) without DoD Scervice 72-hour review, provided the LUC
commitments [all within the general category of provisions as agreed upon by all the Services
and DoD.

b. DeD tully supports both Service upproaches to RODs. Federal Factlity
Agreements and IHLLI‘d:’ cne } Agreements that satisty statutory and regulatory requirenicits,
Such support includes:

(1) Written DoD communication with HOQ CPA that EPA must negotiate he!
good faith with all Services on ROD execution.



(2) DoD’s support for specific Air Foree RQODs ta g forward (unilaterally if
necessary).

(3) DoD’s expectation of EPA adherence to 1ts stated position that the
Regions are not under any HQ EPA opposition to and constraints related 10 the Al Forse™s
approach, and there is agrecment that *...cleanup needs to go forward where we have consensus
on the physical remedy to be performed even where we have differences on other aspects of
post-ROD implementation relating to EPA’s authority” (Sec Julv 29, 2002 tetter from Marianne
Horinko to J.P. Woodley).

(4) DoD will support immediate Air Force clevation of disputes through
interagency dispute procedures.

(d.) DoD and Service commitment to cnguge in productive internal dizlogue and
discussion with regulators to increase program efficiencies and effectiveness and avoid the
inappropriate application of guidance. This includes a commitment to develop joint program
metrics and apply the principles of LPA initiatives such as Triad, One Cleanup Program, Land
Revitalization. ete.. and set goals for performance. particularly in terms of time and cosL.

[ look forward to the timely resolution and progress in cleanup decisions. My point of
contact for this matter is Ms. Maurcen Koetz. SAFTEE. Ms. Koctz can be I'Cdche},qt 703-797-

NELSON F. GIBBS
Assistant Seeretary of the Air Foree
(Installation, Environment & Logistics)
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AIR FORCE PRINCIPLES FOR
PERFORMANCE-BASED RECORDS OF DECISION
IN ENVIRONMENTAL RESTORATION

1. Lite President s Managemens Agenda clearly directs federal agencies to reform their
activities to pnontize performance and results 5o that “emphasis on process will he replaced by a
focus on results.” Thus the focus of the Air Force's (AT environmental resromtion pragram is to
select, implement, mamtam. and where necessary review and monitor remedial action results that
protect uman health and the environment. EPA has joint respensibiliny with the AF w select the
remedy at National Priority List (NPLy Tacilives. und an interest in con firmimyg that such
remedies remain i pluce and continue to be protective. The uctions of both agencies should
reflect the President’s dircction to restore freedom 1o manage to responsihle agencies.
eliminating excessive command and control. approval mechanisms and red tepe that hinder
efficiency,

2. Records of Becrsion (RODs) are public documents that should direct: (i remedy
implementation based on performunce necded 1o achieve remedial objectives. (i) notitication
and dialogite among parties. {o1) reasonable access to sites for performance verification. and (v
accountabtlity for performance on the part of the AF,

3. The AF has the responsibilicy and obligaton w carry oul the Comprehensive
Environmental Response. Compensution und Liability ActiCERCLA T and Netional Contingency
Plan (NCP) requirements as it impilements. maintains, and where necessary reviews and monitors
protective remedics needed to achieve remedial objectives.

4. Restoration resources i the form of time. money and personnel should he focnsed on
defining remedial objectives (e results) und the essentiul actions required 1o achieve those
objectives. Such objectives and essenual actions are enforceahie requirements of the ROD

under CELRCLN and the NCP.

a. The ROD should be streambined to contain remedial objectives. essential implementation
and matntenancee actions 1o achieve the objectives, and other content clements required
by CERCLA and the NCP. These performance objectives in the ROD. suppoited by the
“essential actiens” tuken to meet them. ure enforceable requirements of the remedy .

b, The A Force must sull determine the detatled steps to wke to carry out actons that
achieve remedial objectives. This can include. as uppropriate. O&M plans or detwiled
implementation plans: the details of such documents will be shared with revulators for
review and comment. but are net subject to additional EPA approval and enforcement
bevond that apphed to the RGD, subject to Section 8§ below.

¢.  The ROD should not require new or turther defiverubles and documents, or contuin

repetinve information. and should use cress-references. existing data. templates. und
remedy selection assumptions wherever 1L makes sense und 1s cost-etfective o do so.
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3. The Air Force will be held secountable 1o achieve the remediul objectives and essential
setions identified in the ROD. This means being prepared for enturcement action should the Air
Force fatl to perform its essentiul responsibilitics.

4 The Air Force remuins subject to CERCLA enforcement mechanisms by EPAL states.
and citizens if it fails to implement and maintain a protective remedy. siah as. bui not

limited to, citizen suits. ¢ivil penalties. ele.

b, The Air Force remains subject o stipulated penalty provisions where existing Federal
Fucilities Agrecments (FFAs) idenury RODs us "primary documents.”

6. The Air Foree will agree o provide essential information to FPAL states and the public
regurding the siatus of achieving performance ohjectives und essential actions wdentified mn the
ROD. EPA and states cun independently verify such information through reasonahle uccess to
Hies. Depending on site-specific rish factors that may wuarrant ¢ change in

documents and facil
| summary report will be appropriate.

reporting frequency. the expectation is that an annua
supplemented by additional prompt reporting ot any remedy deficiency or [uilure that presents or
could imminently lead to an actual risk Lo human health and the environment. and the actions
raken or planned 1o address und correct such deficiency or falure. Such frmited monitering and
d here. 15 an exception to the prohihinon on post-ROD implementation
mensures refiected in the 23 Jun 2002 Air Force Poliey und Guidance on Remedy Selection
Documentation in Records o Decision (RODs ).

reporting. as deseribe

Because “success” and "compliunce” will be defined in terms of achieving performancs
Aar Foree

7.
objectives and essential actions. rather than neeting document exchange deadlines.
personnel must foster and maintain dialogues with the regulators. particularly concermning
documents that are nol

technical implementation tssues. Work plans or other technica
independent!y enlorceable or subject to regulator approval should nonetheless undergo revicw by
all parties to ensure compatibility with ulimate remedial objectives. The failure to do so will
inerease the likelihood of u legitimate challenge by the regulutors und the public ds o w hether
remedial objectives in fuct are beng achieved (or have been achieved. 1f a closeout

determination is at 1ssueh.
$ Integration of Performance-Based Response Actions with existing FFAs und RODs:

4. The process improvements developed as part ol the Adr Foree perfonmance-based
principles do not change obligatuons under existing Flas or RODs. However. parties 1o
existing FFAs may amend them or interpret them 1o incorporaic these performance-bused
actions and improvements.

b Ifan existing FFA already addresses implementation, Q&M plans. or completion
and review provisions (¢.g. dentifies an Q&M plan as o "primury” document "y then
such documents should contform 1 the entorccable objectives and actions contained

in the ROD.

AF Peripemarce Basen SCO
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C.

The Air Force should update the ROD as necessary to protect human health and
the environment in conformance with Section 300,433 of the National
Contingency Plan {i.e. perform 1 ROD amcndmcm for fundamental changes. or
an Explanation of Significant Difference (ESD) for significant chunges. or record
non-signiticant or minor changes n the post-ROD site file). 1f the Air Porce finds
that such an update is necessary. it should be done in accordance with the
approuach defined by these principles. [n purticulur, 1f hazardous substances are
left in place above unlimited use and unrestricted exposure levels, the S-vear
review affords the Adr Force an epportunity to confirm the conclusions in an
existing ROD or to update the ROD if differences stgnificantly or fundamentally
alter the basic features of the sclected remedy with respect to scope. performance
or cost.

The Air Force shall incorporate these principles both in negotiating future
Interagency Agrecments and in modilyving existing FEAs.

AF Parcrrance Based RCD Principles 1200303207 Fnaldac
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DEPARTMENT OF THE AIR FORCE
WASHINGTON. DC

OCT © 7 2003

Office Of The General Counsel

VEMORANDUM FOR SAF IR

FRON: SAF GC

SUBIECT: Summary Re Authority of the Depariment of the Alr Force m CFROLA
Cleanup Actions

Vou hive asked for my opinien concerning the authoriiy of the Alr Foree relative to EPA
with respect to Comprehensive Environmental Response. Compensation and Liabiliy Act
(CERCT.A) cleanup programs and Air Foree activities conducted pursuant to the Detense
Lnvironmental Restoration Program. spectticallv in the context of remedies under CEROCLAL
Federal Tacilite Agreements and Records of Decision. My Jenal unalvsis and conclusions are set
forth in 2 more extensive leaal Memorandum provided o vou separatelv. This document s
surmnary of the Memorandum,

During the last two years. disagreements between the EPA and the Adr Foree have almost
completely stalled the issuance of Records of Decision by the Adr Doree, particular]s those
involving land use controls, The dispute centers on how FPA nterprets Seetion 1260 of
CERCLA which requires federal ageneies o comply with = gwdelines. rules. reglations and
criteria. . in the same manner and to the extent...ax such. . are applicable o other factfities.”
EPA believes its informal guidance and policy documents are coverad by these e, The
matnre and enforeeabilite of “enidelines. rules. regulations and eriteria” ditlers vastly rrom those
of informal ~cuidance™ and “policy.” Guidance does not inand of el have the toree o law
and is not entorceable. In contrast, "guidelines. rules. regulutions and criteria” are enforeeabie if
promulgated pursuant to the Administrative Procedure Acttw hich entils publication of the draft
rule or regulation in the Federad Regisior, solicitation of public comment. consideration by the
ageney of the comments received. and publication of the tinal rule or regulation in the Federal
Regisicr)

[n adopting the model Federal Facilities Agreement with EPACDOD and the Mihars
Departments agreed to conduct thetr CERCLA actions in aceordance with “supertund 1__=w_1ikl¢incc
and policy.”™ Based on this fanguage, CPA may wake the position that DOD and the Air Poree are
contractually hound to go bevond their obligutors compliance with rules and reculutions and to
alsv comply with “policy and gwidanes™ issued by the EPAL As discussed more fully in the legal
Viemoerandum. the EPA position 13 not supportable and the DOD and Military Departments
would not have considered agrecing to terms bey ond those that are legally appheable and

cnforceable to them.

You lve also ashed about the authorine of the Adr Foree with respect to the exeeution of
CERCL.A Records of Decision in the context of FP AT authority, As vou knos the Seeretary of
Detense has delecated authority conferred by the President in Exceutive Order 12380 by which
the Militars Departments may act as lead agencies in CLRCT A eleanups on Lnds under teir



legal jurisdiction. Pursuant to this delegation. the Adr Force may unilutcrally issue Records of

Decision under CERCLA on Air Foree Lands unless the site is on the Nattonal Priorties List. In

uch a case. the Air Force is required to adopt a phy sical remedy (these requirements specitied in
CYRCLA and the National Contingeney Plan for remedy selection and the Recond o Dectsiom
that has been coneurred in by EPAL Tlowever, EPATs remedy-selection authoriny docs nat extend
to preseribing whother implementation measures must be incladed iy the Record o Decsion,

In circumstances where EPA agrees with the physical remedy bt declines o tind that the
remedy is complete (protective of human health and the environment) witheut additienal
implementation measures. and further declines to co-sien the Record of Decision. the Air Foree
15 permitted to proceed independently to sign a Record of Decision that adepis only e physical
remedy, EP\ may assert thatany such amilateral action is barred by werms ol the model Federal
Cacilities Agreement, however. the Agreement onlv would preciude the Record of Decision trom
being deemed “Tinal.” but would not preclude the Air Force trom continuing work on those
components of the Record of Decision that are not in dispuiwe. CERUTA requiires that we evecute
and publish a Record of Devision hetore we commence remedial action.

Vou have also asked for my advice ahout inter-igenae drspute mechanisnes within the
covernment. Lhe applicable Fxecutive Orders extablish ONEB s the Torum tor resolving
dispuics with respect to policy matters apd DOTs Office of Tegal Counsel as the torm tor
reselving legal disputes. The dispute here presents issues of hoth law and fact as well as the
interpretation of several Executive Orders rwhich are the responsihiiiny of OMBLAs sucin |
recommend tie A Foree refor the Casues at least initistly o ONB tor pesolution.

From a policy perspective. 1 these pngoing disputes with CPA are lett unresolved. they
will have a negative impact on futire Al Foree ¢leanup prozrams. The Adr boree Ikes s
responsibility as environmental steward serfously and needs o move forvard with 1t CERCLA
program. Ihe Alr Foree has always acknow ledued LPAT post-Record of Dectsion consuitation
and aversight functions with regard w remedy implementation. Howeyer LPA s atempung
impose implementation requirements [or post-Recard of Dectaion decuments and reports that
add nothing to the speed. cost-etfectiveness or soundnuess of the remedy . md may properiv be
resisted by the Air Force.

As [stated previously. the issues diseussed herein are a summary of the more detarled
legal Memorandum addressed to vou and contain sone recommendations not contained therein,
Irecommend vou review the Memaorandum for o complete discussion and analvsis ot these

1ssues.

/]’ ’_3
VABY L WALKER

Creneral Counsel



